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EXECUTIVE SUMMARY

This article studies the impact of the restrictive measures related to the Covid-19 pandemic
outbreak, on the European asylum and migration policy. It focuses on some of the difficulties
encountered by international protection applicants to exercise their right to asylum, and on the
influence that Covid-19 might have had on their living standards. Based on that, the objective of
the research is to study whether the New Pact on Migration and Asylum proposed by the European
Commission in September 2020, considers those obstacles, and offers solutions to ensure the
respect of fundamental rights while preventing threats to public health. The article ends up with
recommendations for further integration of the fundamental rights and public health perspective
in the European and Asylum policymaking.

Short bio

Marguerite Arnoux-Bellavitis is a Human Rights PhD student at the University of Palermo.
She holds a Master degree in European Studies, and another one in Human Rights and
Democratisation. Marguerite previously studied in Paris, Rome, Cracow, Venice and Maastricht.
Her research topics include the European asylum and migration policy, and the respect of
fundamental rights and the rule of law within the European decision-making process.
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The year 2020 is marked by the outbreak of the Covid-19 pandemic. As the cases around the
globe increased, especially in the northern hemisphere, governments adopted emergency laws and
restrictive measures (EASO, 2020a). Those measures initially affected freedom of movement as
lockdowns and border closures came into force. The European Union has been particularly
affected by the situation and was considered to be the epicentre of the pandemic during the spring
of 2020 (WHO, 2020a). Italy has been the first Member State to adopt emergency measures,
initially at a local level (Giuffrida & Tondo, 2020) before putting the whole country under a
national lockdown at the beginning of March 2020 (Tondo, 2020). Italy was promptly followed
by the other EU Member States, which adopted emergency measures to contain the spread of the
virus and re-established strict border controls or closures (Hirsch, 2020). Member States mostly
took those decisions unilaterally, leaving little room to the European Commission for coordination
(Montaldo, 2020).

While the reintroduction of border controls or closures are considered legitimate for public
health reasons under the Schengen border code (Regulation (EU) 2016/399), and the restriction of
freedom of movements is allowed under the Charter of Fundamental Rights (Charter of
Fundamental Rights of the European Union, 2012) and the European Convention of Human Rights
(Convention for the Protection of Human Rights and Fundamental Freedoms, 1950) in case of
emergency situations, these limitations inevitably affected the right to asylum in the EU (Rasche,
2020). The crisis also exacerbated already existing shortcomings in the current Common European
Asylum System, and the national asylum systems (Carlucci, 2020). As the EU Member States and
other countries around the world have been facing a second wave of the Covid-19 pandemic since
September 2020, it seems that those nominally exceptional measures risk to become our new
normal and demonstrate the necessity to put public health issues at the centre of policy decision-
making.

Regarding health, EU Member States are among the higher ranked for social protection
according to OECD (OECD, 2020). As theorized by the scholar Joseph Nye, the soft-power of a
State is determined by its ability to reach its means through attraction, and particularly through the
attractiveness of the State’s culture, political values, and foreign policies (Nye, 2004). Nye
considers immigration to be a resource that reinforces the soft power of a State, since it proves that
people want to come to the country and are appealed by its way of life. The EU is considered to
have a strong soft power according to Nye’s criteria. In fact, the Union is a self-proclaimed leader
in terms of the protection of fundamental rights and democracy, both in the region through its
constitutional core values, and abroad with an active foreign policy regarding the promotion of its
values. Considering the number of arrivals, the EU continues to represent both a shelter and a land
of opportunities for migrants from all around the world, despite its lack of appropriate response to
the 2015 migration crisis, which undermined its record in terms of moral standards, and challenged
its soft power (Kugyel, 2017).

Since 2015, the EU asylum and migration policy has been widely discussed, and the
Commission’s proposal to reform it in 2016 never reached an agreement in the Council. The Von
Der Leyen’s Commission presented its new proposal in the form of a New Pact on Migration and
Asylum in September 2020. To what extent does this new proposal take into account the learnings
from the Covid-19 global pandemic? How can we ensure that asylum seekers' and migrants'
fundamental rights are respected while implementing public health measures?

This paper will answer those questions first by examining the situation of the right to asylum
under the current global pandemic and emergency situations, then by analyzing the Commission's
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proposal through fundamental rights and public health perspectives, and finally by drawing certain
recommendations to best integrate them.

The outcomes of this article are based on the study of institutional documents and NGOs
reports, and interviews with a European Commission official and with the former head of the Legal
Centre Samos — ASF France, Beatrice Chioccioli. The European Border and Coast Guard Agency
(Frontex) also answered some questions to have a better understanding of the situations of returns.

The right to asylum during Covid-19.

The situation of migrants and asylum seekers has been the subject of several reports by NGOs
and institutions (European Parliament, 2020). The outcomes of those reports emphasize the
vulnerability of this public, which puts them at a higher risk before the virus (Refugees
International, 2020), due to the factors such as the density of the population in the refugee camps,
the lack of, or difficulty of access to healthcare and the lack of access to reliable information due
to the language barrier, misinformation, etc.

The first months of 2020 saw an increase in the asylum applications in the EU Member States,
Norway and Switzerland (EU+) compared to the two previous years (EASO, 2020b). The outbreak
of Covid-19 had a dramatic effect on the number of asylum applications in the EU+: while in
February 2020 more than 60.000 applications were made, around 34.000 persons applied for
asylum in March of the same year, thus dropping to the lowest numbers from the beginning of
2014 (EASO, 2020c), and around 7.000 in April 2020. The asylum applications started to increase
again in June 2020, but they still are way under the level that they reached before Covid-19.

Asylum applications, EU+

80,000 —
G0,000 —
40,000 —
20,000 —

Qo-

Repeated Unknown

Figure 1. Latest asylum trends (EASO, 2020d)
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There are several reasons for this sudden drop in the asylum applications, the main one being
the closure of both the internal and external borders of the EU. On 16 March 2020, the European
Commission proposed a restriction on non-essential travels from outside the EU which was
adopted (European Commission, 2020a). Member States are allowed to close their borders under
the Schengen Border Code, especially if it is to prevent a threat to public health (Regulation (EU)
2016/399). This closure cannot however preclude a person from seeking international protection,
under the principle of non-refoulement (UNHCR, 2020). The Commission guidance on this
temporary restriction reminded this principle, and the obligation of the Member States to respect
the right to asylum as stated under Article 18 of the Charter of Fundamental Rights. Nevertheless,
the almost total suspension of the commercial flights led to a sudden drop in asylum applications,
as one of the few legal pathways to reach Europe suddenly became unavailable. Almost no asylum
applications from Latin Americans were registered after the entry into force of the ban, while they
represented an important share of the asylum application in January and February 2020 (EASO,
2020Db).

Another obstacle to the exercise of the right to asylum in the EU has been the unilateral
management of the asylum systems of the Member States. As the threat to public health became
more important, the Member States took a series of measures, prioritizing their national interest
and those of their citizens, with few considerations to the fundamental rights of migrants and
asylum-seekers on the account of public-health measures (Carlucci, 2020). Several cases of push-
backs, a practice in violation to fundamental rights, that was already denounced prior to the
pandemic, have been reported at the external borders of the EU, and justified by the Member States
as public health measures: Cyprus pushed back a boat with Syrian migrants (ECRE, 2020a) and
Malta and Italy declared their ports as unsafe and denied the disembarkation of migrants from
NGO boats (Statewatch, 2020). Austria on the other hand issued a decree authorizing the rejection
of asylum applicants who could not present a medical certificate (ECRE, 2020a). A major obstacle
to access asylum applications was the disruption of the administrative and legal process to register
and process asylum applications, as public offices closed and social distancing measures were
slowly put into place. Several Member States officially suspended their access to asylum
procedures, including Belgium, France, Greece, Hungary, the Netherlands, Poland, Slovenia and
Spain, while in some other States the restricting measures made it difficult to access, such as in
Italy (ECRE, 2020b). The registration of asylum applications resumed in June 2020 (EASO,
2020c).

While the pandemic had a negative impact on the asylum procedures, the border closures and
travel restrictions also disrupted resettlements and relocations, intra-EU transfers for the Dublin
regulation application, family reunification procedures and returns to the countries of origin.
Concerning the application of the Dublin regulation, the suspension of the transfers of the person
applying for international protection to the Member State responsible for their asylum application,
led to a shifting of responsibility from the Member States that requested the transfer under the
Dublin regulation (EASO, 2020a). The legal disposition does not allow for a derogation in case
the transfer to the responsible Member State is not carried out within the time limit (European
Commission, 2020b). The suspension of transfer thus led to a shift of responsibility for the asylum
application in more than 1000 cases between February and April 2020, for at least six Member
States (EASO, 2020a). As for the return operations, Frontex reported a decrease of 48% of its
return-related activities in the first half of 2020, mainly because of the lack of commercial flights.
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Another major obstacle encountered by the Agency in carrying out the operations, was the
mandatory quarantine requested by some destination countries (Frontex, 2020).

Furthermore, physical distancing including lockdowns and hygienic measures have been the
primary recommendation to avoid the spread of the virus. Nevertheless, such measures have not
been easy to put in place in overcrowded reception and detention centres, also because of the lack
of information and the language barrier, thus sometimes resulting in cases of infections, such as in
Italy and Germany (FRA, 2020).

In March 2020, the Council of Europe Committee for the Prevention of Torture released a
statement of principles for the treatment of persons deprived of liberty in the context of the Covid-
19 pandemic. Among them, the Committee emphasized the need to resort alternatives to
deprivation of liberty and the necessity to provide access to healthcare (CPT, 2020). Some of the
Member States adopted positive measures towards migrants by releasing them from detention
centres given the impossibility to undertake their returns (FRA, 2020). However, in a lot of cases,
the Covid-19 pandemic and the measures to contain the spread in reception and detention centres
worsened already poor living conditions. Some Member States closed their detention facilities to
visitors and suspended NGOs visits (FRA, 2020), or created ad-hoc quarantine facilities. Italy
started to use ships as quarantine facilities for newly-arrived migrants. The main threat posed by
the sanitary isolation premises is the lack of legal safeguards, coupled with the risk that they
become long-term structures: migrants under isolation cannot have access to their basic rights,
including the right to apply for international protection (Santoro, Delle Cese & Petrucco, 2020).

b 23

Samos Legal Center — ASF France, 2020.

The situation in the hotspots in Greece, in Moria and Samos, was already alarming in terms
of fundamental rights (Mijatovi¢, 2019) before the Covid-19 pandemic outbreak and widely
denounced by NGOs (MSF, 2019), and institutions (FRA, 2020). In October 2019, the Council of
Europe Commissioner for Human Rights called for an evacuation of asylum seekers from the
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Aegean Islands to the mainland, in order to improve their living conditions in the reception
facilities (Mijatovi¢, 2019). The sanitary situation is critical: no doctors or psychologists, no water
or hand-sanitizer, no sanitary facilities or showers for the overpopulated centres, no washing
machine. Moreover, an important share of vulnerable migrants is among the population of the
centres, as the Greek administration restricted the legal pathways to leave the centres and reach
the mainland. The premises to isolate the newly arrived in the hotspot do not comply with the
social and physical distancing measures, as they were rapidly crowded, mixing men, women and
children, with no real medical screening and no possibility for NGOs to visit and monitor the
situation (Chiocchioli, 2020). In addition to that, the restrictions and containment measures
reduced the access to health and social care available, since the international volunteers who
provided most of the assistance could not reach the islands or shifted to remote work (Chioccioli,
2020). The priority for Greek hotspots is to declutter the camps to reduce the overcrowding, which
is only possible through an effective solidarity among the Member States. While Germany and
Luxembourg accepted to relocate unaccompanied minors from the camps (ECRE, 2020c), this is
not sufficient and there is a necessity to evacuate the camps to provide adequate living conditions
to migrants and asylum seekers, especially the most vulnerable ones.

The support of the EU in the field of asylum and migration.

In response to the situation and the consequences on the asylum field, the European
Commission issued a communication on 16 April 2020, on the ‘implementation of relevant EU
provisions in the area of asylum and return procedures and on resettlement’ (European
Commission, 2020b). This document drafted in collaboration with the European Asylum Support
Office and Frontex aims at alleviating the difficulties faced by the Member States in the field of
asylum taking into account the principle of non-refoulement and non-discrimination and the
obligations of the Member States and the EU under international law. The guidance illustrates its
recommendations by sharing best practices from the Member States, and by finding flexibility
measures in the existing European acquis on asylum, resettlements and returns. Those elements of
flexibility listed in the guidance were meant to show to the Member States that they could
guarantee the access to international protection, even in times of crisis, especially with the use of
digital tools to ensure the access to the procedure.

The need to ensure the continuity of the procedures comes first, while 'fully ensuring the
protection of people's health and fundamental rights' (European Commission, 2020b), since the
beginning of the procedure then opens the right to the reception conditions. The document
underlines that the national administrations need to continue the registration of the applications
and to process them, to ensure access to healthcare. The Commission emphasizes the need to apply
public health measures (i.e. medical screening, social distancing, quarantine and isolation) to all
third-country nationals regardless of their legal status.

According to a European Commission official interviewed for the purpose of the research, the
follow-up on the guidance was made by EASO technical experts, who guided the Member States
in implementing it and issued specific guidance for the conduct of personal interviews remotely
for the asylum procedure. The agency published four reports to follow-up on the implementation
of the measures, and the asylum trends during the Covid-19 pandemic which differed significantly
from the initial forecasts.
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While EASO monitored the implementation of the asylum procedures and the asylum trends,
the European Centre for Disease Prevention and Control published guidance on ‘Infection
prevention and control of Covid-19 in migrant and refugee reception and detention centres’
(ECDC, 2020). The guidance evidences the fact that the conditions of living in reception and
detention centres may increase the spreading of the virus due to overcrowding. Overall, ECDC
advised on implementing physical and social distancing measures, but to ‘decongest and evacuate
residents’ if no such measures can be applied. The agency does not advise on quarantining entire
camps, and even warns about the potential stigma that such measures could put on migrants and
asylum seekers (ECDC, 2020). The public health measures applied to the reception centers varied
from one Member States to the other, while some opted for strict quarantines and lockdowns in
the centers, other prioritized decluttering, and opening new structures (ECRE, 2020b).

The Fundamental Rights Agency conducted a monitoring of the impact of the Covid-19
containment on fundamental rights, through specific Covid-19 bulletins, and dedicated a specific
bulletin to the way Covid-19 measures affected the rights of migrants (FRA, 2020). Those bulletins
report several violations in the Member States regarding the above-mentioned topics (asylum
procedures, reception, detention, return), but also about child protection, hate speech and violent
crimes, and allegations of refoulement by some Member States. According to an EU official, given
the pressure and burden caused by the health emergency, the Commission prioritized
communication over sanctioning, to resolve measures in violation of EU law adopted by the
Member States. It remains to be seen whether the Member States will be held accountable for
fundamental rights violations during the pandemic, once the health emergency is over.

The New Pact on Migration and Asylum.

The proposal of the European Commission for a reform of the European asylum acquis was
presented on 23 September 2020, as the New Pact on Migration and Asylum (European
Commission, 2020c). This proposal is the result of long negotiations which started after the failure
of the Common European Asylum System reform in 2016. The Commission nevertheless does not
entirely set aside the negotiations for the 2016 CEAS reform but tries to build on them. The New
Pact is composed of five regulations: the Asylum and Migration Management Regulation, the
Screening Regulation, the amended proposal for the Asylum Procedures Regulation, the amended
proposal for the ‘Eurodac’ Regulation, and the Crisis Instrument Regulation. One of the central
elements of the Pact, is the rapid identification of the persons in need of international protection,
or those in need of "effective returns”, to rapidly apply the appropriate procedure.

Even if the negotiations for this policy proposal had started after the failure of the 2016
Common European Asylum System reform, they have been interrupted by the Covid-19 pandemic
outbreak, and some of the texts benefited from an update to integrate the learnings of this
experience.

One of the controversial aspects of this new proposal is the long-awaited abolishment of the
Dublin 111 regulation, whose reform proposal from 2016 sparked debates, as it was the element of
disagreement between the Member States in 2016 (Asylum in Europe, 2017a). The Dublin
regulation is thus proposed to be replaced by the Asylum and Migration Management Regulation.
This new regulation, similarly to the Dublin Regulation, sets out the criteria for determining the
responsible Member State for examining an asylum application (European Commission, 2020d).
One of the main differences with the existing legislation, is that the Commission’s proposal creates
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a specific procedure for the persons rescued from search and rescue operations at sea. The
solidarity mechanisms directly apply to them so that this responsibility doesn’t always apply to the
Member States with a sea border (i.e. Italy, Greece, Malta, Spain).

While the 2016 Dublin Regulation amended proposal focused on relocation to ensure
responsibility sharing, this text aims at enforcing responsibility sharing and solidarity among the
Member States in the context of migration and asylum, both through relocation and ‘return
sponsorship’ (European Commission, 2020d). The regulation establishes the procedure to make a
transfer either to the Member State responsible for the international protection application or to
the Member State who committed to organising the return operation. The latter might complicate
an already intricate procedure and might be even more challenging to put into practice than the
existing Dublin regulation (ECRE, 2020d).

The objective is that the asylum and migration field is handled by the EU as a whole and is
not borne by individual Member States (European Commission, 2020c). The solidarity
mechanisms shall be triggered when a Member State is under migratory pressure, or following
disembarkations of search and rescue operations.

Another element proposed in this Pact is the regulation ‘addressing situations of crisis and
force majeure in the field of migration and asylum’ (European Commission, 2020e). This text is
the result of the refugee crisis of 2015 and the Covid-19 pandemic. The pandemic was an
opportunity to pause the negotiations and look into the existing instrument, and create an ad-hoc
tool to better face such a situation of force majeure in the future (Commission source, 2020). The
regulation provides the Member States with legal tools to adapt to crisis situations. Those tools
allow for flexibility regarding the application of the Asylum and Migration Management
regulation, especially when it comes to the deadlines (i.e. for registration, transfers).

The screening regulation was also an opportunity to integrate the learning of the Covid-19
pandemic in the European migration and asylum policy. This proposal introduces a ‘screening of
third-country nationals at the external borders’, to prevent ‘threat to Member States' internal
security, public policy, public health and international relations’ (European Commission, 2020f).
The scope of the procedure applies to third-country nationals apprehended while irregularly
crossing EU’s external borders; following the disembarkation of Search and Rescue operations; or
to third-country nationals applying for international protection at external borders and not fulfilling
the entry conditions according to the Schengen Border Code. The final objective of the screening
is to channel the third-country national to the appropriate procedure: the application for
international protection, relocation in another EU Member State, or a return operation. The
screening consists of a health and vulnerability check, an identity check, a security check, and the
registration of biometric data. While identity and security checks are already compulsory
(Dumbrava, 2020), a mandatory health check is a new feature - result of the Covid-19 pandemic
outbreak -, even though the Schengen Border Code (Regulation (EU) 2016/399) already allowed
border guards to carry out border checks on third-country nationals on a non-systematic base, to
make sure that they would not represent a threat to the public health of a Member State. The
medical check introduced by the screening regulation is systematic, and it shall identify third-
country nationals in need of immediate healthcare, requiring isolation due to potential threat to
public health, and persons with special reception need to provide them with immediate assistance.
The procedure should be carried out within three to five days according to whether it is applied at
the external borders or within the EU’s territory.
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The screening regulation devotes an article to the monitoring of fundamental rights during the
screening, but also with an aim to ensure that ‘allegations of non-respect for fundamental rights in
relation to the screening, including in relation to access to the asylum procedure and non-
compliance with the principle of non-refoulement are dealt with immediately’ (European
Commission, 2020f). This monitoring is necessary in the framework of this proposal. In fact, the
risk with this screening procedure, and especially regarding the identification of the appropriate
procedure, is that it might be misused by Member States as an accelerated asylum procedure,
without the legal guarantees of a regular one. This will be done through an independent monitoring
mechanism established by the Member States with the support of the Fundamental Rights Agency.
This fundamental rights monitoring is a sign of progress, as there had been allegations of abuses,
and of use of detention to enforce fingerprinting in the hotspots (Papadopoulou, 2017). When it
comes to the health check, the regulation does not provide details on the extensiveness of such
screening, which leaves room for interpretation. Besides, medical procedures can be invasive and
need to be carried out with the consent of the person, it is thus necessary to monitor and deal with
possible violations as soon as possible.

Recommendations for an EU asylum and migration policy addressing public health
measures and respect for fundamental rights.

The Covid-19 pandemic is a turning point in our relationships towards health measures, and
how to fully integrate them in our lives. It is in fact likely that masks and social distancing measures
will to a certain extent remain a part of our daily routines. Likewise, public health measures will
probably become more central in our policy-making process. The measures initially implemented
by the Member States, and other countries around the world, primarily impacted the freedom of
movement, and hence migratory movement. Public health measures need to become central in the
Asylum and Migration policies too and not be limited to the restriction of freedom of movement
and border controls. In this context, it is more than ever of utmost importance that States respect
international and European obligations.

= Ensuring access to international protection application in times of crisis.

Public health measures resulting in the suspension of commercial flights to Europe should not
prevent people from applying for international protection in Europe. The drop in international
protection application registered by EASO from March 2020 is very worrying. The debate
surrounding the adoption of an amendment about humanitarian visas was abandoned because of
the lack of agreement among the institutions (European Parliament, 2019). Nevertheless, this
shows the need to provide third-country nationals with legal pathways and humanitarian visas to
reach Europe and to start asylum procedures, even in times of crisis.

= Harmonization of the Reception conditions directive.

One of the most important measures to prevent public health implications is to provide
adequate living conditions. The reception conditions of the migrants are laid out in the Reception
Condition Directive (Directive 2013/33/EU), and they need to be in line with the Charter of
Fundamental Rights. Member States are thus obliged to protect the physical and mental health of
the international protection applicants. Yet, the reception conditions are very uneven from one
Member States to the other, but also within a Member State, depending on the specific procedure
the applicant is going through. A huge number of asylum seekers are still homeless and do not
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benefit from the reception conditions they are owed to (Asylum in Europe, 2017b). This lack of
material and reception conditions make them more vulnerable and prone to health issues. An
harmonization of the standards and fair compliance by the Member States with the Reception
condition directive is necessary.

Nevertheless, the Covid-19 pandemic outbreak taught us how difficult it can be to implement
social and physical distancing. Their application only implies making more room to freely move
and live in. While those requirements are considered to be exceptional, they should be available
in regular times, and could prevent situations of overcrowding. Integrating social and physical
distancing in the reception centres on a normal basis would not only improve the sanitary
conditions in case of a health crisis, but also offer more intimacy to the applicants, and thus
improving their living conditions and human dignity.

= Universal access to health care regardless to the legal status.

Article 35 of the Charter of Fundamental Rights guarantees access to preventive healthcare
and medical treatment for everyone. Access to healthcare is also strongly linked with respect for
human dignity. This service should be free and easy regardless of the legal status of the person
(OHCHR, 2020). However, many obstacles can prevent the irregular migrants to seek healthcare:
the fear of being deported if the person goes to the hospital, the language barrier, administrative
obstacles, or social isolation and lack of information (Asylum in Europe, 2017b). After the Covid-
19 pandemic experience, Member States need to make sure that everyone can have access to
healthcare without fearing consequences.

= A new monitoring role for the European Centre and Disease Prevention and
Control.

Overall, the Covid-19 pandemic outbreak suffered from the lack of competence of the
European Union in the field of public health policy, to coordinate the Member States’ measures
and protect the European citizens. In her State of the Union speech, President of the European
Commission Ursula Von Der Leyen announced that there would be a discussion about health
competence in the near future (Von Der Leyen, 2020). In November 2020, the European
Commission published its proposal for a European Health Union (European Commission, 2020g).
This package consists in a proposal to extend the mandate of the European Medicine Agency
(European Commission, 2020h) and of the European Centre for Disease Prevention and Control
(European Commission, 2020i), and a proposal for a Regulation on serious cross-border threats to
health (European Commission, 2020j). This new proposal is aimed at building a stronger European
response capacity in case of potential future outbreaks. The creation of an integrated European
Health Union is a very good sign and will allow a swifter response to a public health emergency.
Nevertheless, it would be beneficial to expand even more the mandate of the ECDC, to have a
public health perspective on the EU policies. Similarly to the Fundamental Rights Agency, the
ECDC could issue recommendations on EU policies and proposals and monitor situations where
there might be a threat to public health, outside of a potential epidemic outbreak. Monitoring by
an external independent institution would allow to identify a lack of doctors, medical equipment,
or medicine, to provide a coordinated quick response. Any kind of reception and detention
facilities can become dangerous towards its inhabitants when they are overcrowded and lack
hygiene and sanitary equipment. Solidarity, in addition to the very much needed relocation of
vulnerable persons, could also be, in the field of migration and asylum, sending a team of doctors
from another Member State or medical equipment.
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= A public health approach to forced returns operations.

Last but not least, there is the need to develop a public health approach in the return policy,
especially since the new Pact on Migration and Asylum extensively focuses on this aspect. The
suspension of commercial flights and restrictions from countries of origin led to a nearly total
suspension of the return procedures. If some Member States managed to carry out some forced
returns during the pandemic (FRA, 2020), this was advised against by the United Nations Network
on Migration (IOM, 2020). Transfers in times of pandemic are endangering the lives of the
concerned stakeholders, whether the migrants, the officials, or the health and social workers. While
the Covid-19 pandemic caused a unique situation to manage for the European Union, diseases and
epidemics are nothing new. During the Ebola outbreak, UNHCR recommended to take into
consideration the developments in the Ebola-affected countries and of the migrant’ individual
situation before undertaking any return operations (UNHCR, 2014). In fact, during the Ebola
outbreak, several European Courts ruled against forced returns of individuals in Ebola-affected
countries (UNHCR, 2014). It is also important to consider that forced returns rarely lead to
reintegration into the society of the country of origin, but most often to a marginalization of the
migrant, thus making them more vulnerable to social and health issues (Kleist, Bob-Milliar, 2013).
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Figure 2. Vulnerability to a pandemic situation and lack of coping capacity for the 29 EU+ countries and
the 29 top countries of origin of applicants of international protection in the EU (EASO, 2020b)

In the case of Covid-19, Europe was considered to be the epicentre of the pandemic during
the spring of 2020 and is facing a very severe second wave of the pandemic during the autumn
(WHO, 2020). According to a research conducted by EASO based on data provided by the
INFORM Epidemic Global Index (EASO, 2020b), the 29 top countries of origins of international
protection applicants lack coping capacity and are very vulnerable to a potential pandemic (Fig.
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2), which means that their health system would be immediately overloaded and that the medical
response could not face the situation. Forced returns from Europe during the Covid-19 pandemic
are dangerous and pose a threat to the public health of the country of origin. While Frontex declared
that the agency was monitoring the situation and may refuse to carry out operations deemed unsafe
(Frontex, 2020), is there such a thing as a safe transfer in times of pandemic? An outbreak in a
country with low coping capacity and a high vulnerability would not only create a much more
severe sanitary crisis, but it would also have a very serious social and economic impact, thus very
likely leading to a massive displacement of persons.

For the above-mentioned reasons, it is necessary to consistently apply a public health
perspective to the return policy, and each individual return.

The living conditions of migrants and refugees in Europe were already poor before the
outbreak of the 2020 pandemic, because of social and economic exclusion, and a lack of
consideration of fundamental rights by the Member States. This exceptional situation can be a
turning point to shift to a fundamental rights-based approach coupled with a focus on public health
measures to the EU’s asylum and migration policy, thus improving the situation of displaced
persons in the EU.
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Interview with an EU official from the DG HOME Asylum unit (anonymity requested by the
interviewee)

Annex

Q: What were the Common European Asylum System elements that failed last spring
from the Commission point of view?

R: During the pandemic, the first reaction of the Member States was to shut down the borders and
the asylum procedures. The Commission issued guidance in April 2020 to the Member States, with
the help of EASO to provide flexibility, and identifying tools (i.e. digital access to the procedure,
remote interviews...) in the existing asylum acquis in order to ensure access to international
protection for third-country nationals.

Two main issues arose at that point: the registration deadline (10 days according to the asylum
acquis) did not fit the 14 days quarantine imposed by most Member States at the time, and some
Member States felt that there was room for flexibility in terms of Dublin transfers, and that they
could pause the deadline for the transfers, but there isn’t in the legal framework, which resulted in
a large amount of shift of responsibility of asylum applications.

Q: What was the role of the Commission in the implementation of the EU asylum
acquis during the pandemic?

R: A number of discussions about asylum were held during the bi-weekly meetings on the issues
of the borders, but a lot of the follow-up work was done through EASO who had most of the
technical and practical knowledge about the access to international protection. This support was
very appreciated by the practitioners at the national level, and the Member States.

Q: How did the pandemic influence the work on the New Pact on Migration and
asylum?

R: The preparation of the Pact began at the start of the Von Der Leyen’s Commission, but
reflections were ongoing since 2016. During the pandemic the Commission took a pause to see
whether which tools were needed to deal with this crisis characterized as a situation of force-
majeure. Despite all due care, a situation comes out of the blue and Member States were
unprepared. Those reflections led to the Crisis regulation. This regulation foresees two situations:
an influx of third-country nationals putting pressure on the asylum system, and a situation of force-
majeure like this one. The crisis regulation provides flexibility in terms of registration, up to 4
weeks, and regarding the transfers. In case of force-majeure, it also provides flexibility for the
implementation of the solidarity procedure, but it also gives a limit to this flexibility: there needs
to be an access to the procedure at some point, you can’t have an unlimited delay for the access of
the procedure. The regulation provides a framework for that. Covid also influenced the screening
regulation as there is a compulsory health check introduced. Health was not paid much attention
to before.

Q: Could the ECDC have a role in the EU migration policy, regarding monitoring of
public health situations, or sanitary measures compliance?

R: ECDC issues guidance on a number of public health topics, but they don’t have the operational

expertise to see whether something is compliant or not to sanitary measures, and they look at the

situation in the Member States, not in a field in particular. But concerning health and the screening
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regulation, the Member States would have to assure that there is medical staff on hand, who are
well versed in the different guidance of ECDC in terms of public health but in this case, it would
be supervised by the Member States. Health is mostly a national competence, the EU is still very
weak in terms of public health.

Q: Reception centers have raised concerns, mainly because of the overcrowding. Was
this a topic of discussion during the work on the Pact?

R: In the Commission guidance, there is a specific part dedicated to the reception centers and social
distancing. Nevertheless, there would be no need to adapt the reception conditions directive to
pandemic times, because it nevertheless have to comply with international law obligations and the
charter of fundamental rights and this doesn’t change whether there is an emergency situation or
not. The EU legislation is not best suited to tackle those issues, they are best handled at the national
level.

Q: How is the current situation with returns and Dublin transfers?

R: Returns are slowly picking up. Regarding Dublin, over the summer (2020) there was movement,
but with the second wave I’'m not sure how the situation will be. Nevertheless, the Commission
always said that there can’t be any discrimination: national borders can’t be opened for EU
citizens, but not for asylum applicants. The measures have to be proportional and non-
discriminatory. The Member States are in touch with each other to organise the transfers.

Q: Will there be a different focus on health in the field of asylum and migration
policy?

R: Yes, Member States will want to ensure that persons coming to the Union, applicants or not,
will not present a threat to public health, which happened during Covid. But the reverse argument
is also valid: a person coming to the EU needs to have access to health care if they have a medical
condition. We need to ensure access to healthcare, or isolation and quarantine if needed. This is
guaranteed in the screening regulation.

Q: Will there be a focus on health in the EU policies from now on?

R: Von Der Leyen said in her State of the EU speech that there might be further integration in
terms of health, in future treaty reforms, in order to deal in the best way with public health issues,
but this might be difficult given the different health systems in the Member States and their
organization.

Q: Is the Commission looking into sanctioning Member States who didn’t respect the
EU acquis during the pandemic?

R: Before the pandemic, when Greece decided to close its asylum procedures due to the difficult
situation with Turkey (March 2020), we talked to the Greek administration so that they would
ensure access to international protection. When we see that there are discriminatory measures, we
talk to the Member States. But it is one thing to only call out on Member States who are under
enormous pressure with the lockdowns, instead, we remind them of their legal obligations, while
finding flexibility in the legal framework, through the guidance with EASO. This flexibility will
also help in regular times, not only during this time of emergency.
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